
Might you have your cake 
and eat it too?
Comparing regulatory strategies to  
save oak and upland prairie species  
in the Willamette Valley 

A presentation for the  
Cascadia Prairie Oak Partnership  
2018-03-10

Adam Novick, MS  
University of Oregon



2/22

Summary
Considering a wider range of regulatory strategies 
might reveal opportunities to increase benefits to 
species and people alike, including professionals 
involved with regulation or mitigation.

Overview
• Background: The challenge of maintenance-

dependence under current regulatory strategies.
• Comparing costs and benefits of regulatory 

strategies.
• Case study: Benton County Habitat 

Conservation Plan.
• Conclusion, discussion, and questions.

Oregon white oak lost to conifer invasion, in Lane County, Oregon.
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Background: The challenge of dependence

• Starting point: Existing regulatory policies 
(e.g., US ESA §9, §10) tend to make it  
self-defeating to conserve or maintain at-risk 
species on private land, due to uncompensated 
land-use restrictions or liability for mitigation.1,2

• What hope does this leave for the WV’s oak and 
upland prairie species if they’re almost entirely on 
private land and depend on active management?

• Even when available, ESA exception programs (HCPs, 
SHAs, CCAAs) still leave existing populations a liability.

• At least in theory, landowners can lawfully evade 
such regulation, through passive destruction.

1. E.g., restrictions or liability for fees tend to reduce the market value of land, 
even for landowners who seek to conserve species.  2. I (2013) review these 
policies, including their exception programs and historical origins, at 46-58, 
and I review consequent risk to maintenance-dependent species in ch. 2.
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Background: The challenge of dependence

• Some scholars have long recognized a need 
to consider an alternative strategy of openly 
refraining from such regulation, to create 
a right for anyone to conserve or maintain 
such species without incurring harm for doing so 
(e.g., Mann and Plummer 1995; Innes 2000; Zimmerer 2000; Ruhl, Kraft, and Lant 

2007; cf. Leopold 1933).1

• Some partial steps already taken; e.g.:2
- Benton County (Oregon) HCP, for seven upland prairie species.
- Wisconsin DNR HCP for Karner blue butterfly.
- ESA §4(d) rules for streaked-horned lark. 

• Yet heroic discourse tends to dismiss or obscure 
any need to consider this alternative (Novick 2013, ch. 3).
 E.g., “The Endangered Species Act encourages voluntary cooperative 

conservation of threatened and endangered species” (from an 
abstract for this conference).

1. I (2013) review these works at 94-95 and 114n141. 2. I (id.) review these at 119-120.
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Comparing regulatory strategies for private land

Impose species-based 
land-use restrictions:1

Impose liability for 
mitigation:

Openly refrain from 
sp-based LU reg:

Regulatory 
discincentives:2

Very strong

None?1

Public + voluntary Public + voluntary

Some (voluntary/
market-based)

Public + voluntary  
+ mitigation

Some (voluntary/
market-based)

Funding similar in practice?3

Landowner participation greater at right?4

Strong None

Land-use restrictions:

Funding (for acq, 
maint, admin):

1. I presume involuntary, uncompensated restrictions are largely moot for oak and upland prairie species in the WV, due to 
politics (e.g., mitigation favored over restrictions), state law, and/or the potential for passive destruction.  2. Cf. Novick 2013, 
28n35.  3. Mitigation funding is limited in part by agency resources to support agreements (cf. Bean 2017a, 9). Also cf. next 
slide.  4. For evidence that regulatory disincentives decrease conservation by private landowners, cf. Novick 2013, ch. 2. 
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Case study: The Benton County HCP1

Landowners widely opposed mitigation fees.2

Some funding comparisons: 
  $20,000/y B. Co. HCP mitigation fees for private land (total)3

$627,283/y OWEB (avg 1999-2017, all types of cons. in B. Co.)4

$669,181 OWEB (for oak and prairie in B. Co. in 2017)5

$804,509 Funding to develop B. Co. HCP6

$194.4 mil/y BPA mitigation (avg 2005-2015, all types, Col. Basin)7

Observation: Suggests species-based mitigation fees 
on private land might contribute relatively little 
funding for these species, while reinforcing that 
all at-risk species are a liability.8 

1. B. Co. 2010. I participated in its development, through public comment. 
2. E.g., cf. B. Co. 2009.  3. B. Co. 2010, 144f.  4. OWEB 2017.  5. OWEB 
2018.  6. Estimated (B. Co. 2006); $574,583 from USFWS; rest from B. Co., 
mostly in kind.  7. BPA 2016; excludes power purchases to offset decreased 
flows. 8. These fees were never collected from private landowners; B. Co. 
agreed to pay on their behalf, to avoid risk to species (USFWS 2010, 13). 
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Conclusion: Have your cake and eat it too?

• Involuntary, uncompensated species-based land-use 
restrictions seem largely off the table for these species.

• An alternate strategy of openly refraining from 
such regulation for the WV’s oak and upland 
prairie species:

- Would create a right for anyone to conserve 
or maintain these species without penalties.

- Might provide largely the same funding.

- Might make incentives more effective and 
increase conservation by landowners.

- Would allow outreach to landowners in good faith.

- Might create a net benefit for these species.1

1. I (2013, ch. 2) review evidence that otherwise, such regulation risks 
causing net harm to species.
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Conclusion: Have your cake and eat it too?

• Caveat: These conclusions might not apply in 
other contexts (e.g., public lands, wetlands, other species).1

- E.g., a large corporation paid a $6 mil 
mitigation fee for oak woodlands under CA law 
(Probst 2005).

1. I discuss these delimitations elsewhere (2013, 8-10).
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Discussion: Implications for helping species

• Consider clarifying goals. (Are we primarily 
trying to save species or limit human action?)

• Consider factors more realistically (social, 
ecological).

• Consider further innovation in regulatory policy:

- An ongoing, historic collision between 
conservation and nonequilibrium ecosystem 
dynamics (e.g., Tarlock 1994; Zimmerer 2000; cf. Novick 2013, 15n17).

- Innovation to date has already introduced 
HCPs, SHAs, CCAAs (Novick 2013, 49–57).

- Why stop there, if our goal is to help species?1 

1. E.g., Bean (2017b) has suggested greater use of ESA §4(d) rules. 
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Thanks.... 

• Special thanks to OWEB, for data on funding.

• Special thanks to the University of Oregon, 
for in-kind research support.

• My views are my own, as are any errors.

• For additional information: Cf. my thesis, freely 
downloadable from the University of Oregon.1 

Questions?

1. At <http://hdl.handle.net/1794/13343>. 
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Appendix I: Q&A following presentation 

Note: Here, I do my best to summarize the discussion that followed 
during the question-and-answer period that immediately followed this 
presentation. I take the liberty of expanding my answers slightly (via 
footnotes) and offer a few additional references (which I add to the list of 
references, above). My apologies to all insofar as I have failed to accurately 
represent the session’s questions or answers. 

Q1: What do you mean when you say we are experiencing a “historic 
collision between the conservation movement and recognition of 
nonequilibrium ecosystem dynamics” (slide 9)?

A1: Thanks for the question. As law professor A. Dan Tarlock (1994, 1124) 
wrote, the core belief of the conservation movement equates conservation 
with limiting human action. In contrast, as this group knows better than 
most, the survival of many species now depends on actively managing land 
(as for these species in times past). As I see it, insofar as species-based land-
use regulation might be counterproductive to the survival of a species, this 
conflict raises the question of whether the primary goal of species-based
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land-use regulation is to ensure the survival of species or to limit destructive 
land uses. 

•••

Q2: The US Endangered Species Act doesn’t prohibit take of [i.e., harm to1] 
plants on private land, does it?

A2: Again, thanks for the question. The ESA doesn’t directly prohibit take of 
plants on private land, but generally prohibits take of plants on private land 
when an ESA-listed animal species depends on them. For example, take of 
Kincaid’s lupine is prohibited on private land when occupied by Fender’s 
blue butterfly (an ESA-listed species) or within 1.2 miles from a known 
population of the butterfly (Benton County 2010, 60).

•••

1. The US ESA defines “take” as “to harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect or attempt 
to engage in any such conduct” (§4(19)).
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Q3: Suppose I have a pile of cash and a landowner who has two ESA-listed 
bird species nesting on his land, but he is refusing to sell his land or an 
easement. What do I do?

A3: As Leopold said,1 I don’t have all the answers. I’m merely suggesting 
that we might avoid worsening the fate of these oak- and prairie-associated 
species, by refraining from turning them into a liability. 

Q3 (cont’d): So that when the effects are totaled across the landscape, we 
are doing more harm than good?

A3 (cont’d): Exactly. Also, insofar as these species or their habitat depend 
on active management, landowners can at least in theory lawfully avoid 
regulation based on their presence, through passive destruction.

•••

1. As quoted by Newton (2006, 263–264), from a letter by Aldo Leopold to Morris Cooke, declining support for 
proposed dams, one month before Leopold’s death.   



17/22

Appendix II: Abstract 

Novick, Adam P. 2018. “Might you have your cake and 
eat it too? Comparing regulatory strategies to save 
oak and upland prairie species in the Willamette 
Valley.” Proceedings of the 4th biennial conference 
of the Cascadia Prairie Oak Partnership. Eugene, OR. 
10 Apr. 

Dependence on active management and private 
ownership pose challenges to saving the Willamette 
Valley’s oak and upland prairie species through 
uncompensated land-use regulation based on the 
presence of species. Regulatory risk can discourage 
active management, and landowners can in theory 
lawfully evade such regulation through passive 
destruction. Attempted regulatory approaches have 
included (1) imposing strict land-use restrictions, (2) 
imposing liability for mitigation (the current dominant 
approach), and to a limited extent, (3) openly refraining 
from both of these strategies. Comparing various 
types of costs and benefits of these approaches, while 
distinguishing between private and public ownership 
and between maintenance-dependent species and other 
species, I argue that for these oak and prairie species, (1) 
imposing strict species-based land-use restrictions offers 

ecological and political costs and limited ecological 
benefits; (2) imposing liability for mitigation offers 
similar ecological and political costs, few new land-use 
restrictions, and relatively little funding in addition to 
public funding typically available for administration, 
acquisition, and maintenance; and (3) while likewise 
offering few new land-use restrictions, openly refraining 
from both such strategies might offer largely the same 
funding, avoid their ecological and political costs, and 
give everyone the freedom to conserve or maintain 
populations of these species without incurring harm 
from regulation intended to save them. This analysis 
suggests that regulators might have opportunities to 
improve the survival of these species through policy 
efficiencies, by considering a wider range of regulatory 
strategies and a more refined understanding of the 
factors involved.
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Appendix III: Spoken text 

Note: Here I offer the text of my presentation as spoken, 
with minimal edits for clarity. For ease of reference, I 
include footnotes from the respective slides.

Introduction
 Thanks for being here.
 Today, I’d like to suggest that considering a wider 
range of regulatory strategies might reveal new 
opportunities to help the Willamette Valley’s oak and 
upland prairie species. Further, I’d like to suggest these 
opportunities might increase benefits to species and 
people alike. And by “people”,  I specifically include 
professionals involved with regulation or mitigation.
 Let me proceed as follows. 
 First, I’ll offer some background on the challenge of 
saving maintenance-dependent species on private land 
under current regulatory strategies.
 Second, I’ll offer a comparison of some costs and 
benefits of various strategies.
 Third, I’ll briefly look at the case of the Benton 
County (Oregon) Habitat Conservation Plan for various 
upland prairie species, which was completed in 2010.
 Last, I’ll offer brief conclusions and discussion, and 
God willing, leave plenty of time for questions.

Background: The challenge of maintenance-dependence
 For background, let me start with a point I see 
as central: Existing regulatory policies tend to make 
it self-defeating for anyone to conserve or maintain 
at-risk species on private land. This is because anyone 
who does so tends to risk incurring involuntary, 
uncompensated land-use restrictions or liability for 
mitigation.1,2

 I ask, What hope is there for the Willamette Valley’s 
oak and upland prairie species if they’re almost entirely 
on private land, if they depend on active management, 
and if it’s self-defeating to maintain them?
 Even when ESA exception programs are available, 
existing populations generally remain a liability for 
private landowners.
 And another important point: At least in theory — as 
you likely understand better than others — landowners 
can lawfully evade such regulation, through passive 
destruction.
 Good news, to me, is that some scholars have long 
recognized a need to consider an alternate strategy of 
openly refraining from such regulation, so as to create 
a right for anyone to conserve or maintain such species 
without incurring penalties for doing so.3
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 Some practitioners have already taken some partial 
steps in this direction, as I’ve described in my thesis.4

 Yet I find heroic discourse widely tends to dismiss or 
obscure  any need to consider such alternatives. For just 
one example out of many5 — and my apologies to the 
author — an abstract for this conference suggests that: 

“The ESA encourages voluntary cooperative 
conservation of threatened and endangered species.” 

This is of course only partly true. As I mentioned, even 
under present exception programs, existing populations of 
species generally remain a liability for private landowners. 
 So today, to encourage greater consideration of this 
alternative, I offer a brief comparison of some costs and 
benefits of various regulatory strategies.

Comparing regulatory strategies for private land     
 I see three basic alternative regulatory strategies to 
conserve these species on private land. I show these at 
top [cf. slide 5]. 
 • First, we can impose involuntary, uncompensated 
land-use restrictions based on the presence of these species.
 • Second, we can instead impose liability for mitigation 
based on their presence. This is apparently the dominant 
approach today.
 • Third, as some have suggested, for such species, 
we might openly refrain from species-based land-use 

regulation on private land, whether as restrictions or 
liability for mitigation.
 For brevity, I disregard the strategy of imposing 
involuntary, uncompensated land-use restrictions. I 
presume this strategy is largely moot for these species, 
due to maintenance dependence and politics favoring 
mitigation over restrictions, aside from any limitations 
under Oregon law.
 Imposing liability for mitigation has the advantage of 
creating somewhat weaker disincentives for conserving 
or actively maintaining oak or upland prairie habitat, but 
in looking at development of the Benton County HCP, I’ll 
suggest these disincentives are still strong.6

 Imposing liability for mitigation also has the potential 
advantage of generating mitigation fees, to fund 
conservation elsewhere. In effect, this strategy mines 
existing populations to fund conservation elsewhere. But 
again, in looking at the Benton County HCP, I’ll suggest 
these fees can generate relatively modest additional 
funding.7 Meanwhile, by itself, this strategy generates 
few if any new land-use restrictions, for landowners can 
pay a mitigation fee and proceed to develop their land.
 The alternative of openly refraining from such 
regulation has the advantage of avoiding creating 
disincentives for conserving or maintaining these 
habitats. I suggest this could make incentive programs 
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more effective, increase landowner participation,8 and 
allow one to encourage their participation in good faith. 
 However, the point I hope to emphasize today is that 
this alternative might still provide funding much like the 
funding available under these other strategies.

Case study: The Benton County HCP    
 To illustrate these points, I offer the Benton County 
Habitat Conservation Plan,9 for seven upland prairie 
species [cf. slide 6].
 I find the Benton County HCP amazing in its breadth, 
depth, and innovation. But let me note three things 
about it in particular.
 First, in public comment, private landowners widely 
opposed the imposition of mitigation fees.10

 I attended virtually all the public meetings Benton 
County held over several years in developing the HCP, 
and the only self-identified private landowner who I heard 
support mitigation fees was a large-scale developer. 
He in effect said, You should be glad to pay these fees, 
because it’s simply awful to try to negotiate mitigation 
terms on your own (and I’m softening his words here).
 The second thing to note is how surprisingly little 
additional funding these fees would generate. They 
were estimated to provide only $20k/year,11 while 
broadcasting to all landowners that any declining 

species is a liability. In contrast, OWEB has awarded 
Benton County an average of $627k/y for all types of 
conservation,12 and $669k last year alone, specifically for 
oak and prairie species.13 Or for contrast, development of 
the Benton County HCP was estimated to cost $804k.14 
Meanwhile, BPA has been awarding an average of $194 
mil/y for conservation in the Columbia basin.15 Granted, 
this last sum is for all types of conservation, over a much 
larger area, but the Benton County mitigation fees 
amount to only 0.01% of this funding.
 The third thing I note is that Benton County 
ultimately chose to pay these mitigation fees on behalf 
of private landowners, to avoid creating disincentives 
that might harm the species in question.16

 Now, for some conclusions...

Conclusion: Have your cake and eat it too?
 So, might you have your cake and eat it too?
 First, I gather that involuntary, uncompensated 
species-based land-use restrictions are largely off the 
table for these species. 
 Second, I suggest that an alternate strategy of openly 
refraining from such regulation for these species:
 • Would (1) create a right for anyone — including 
yourself — to conserve or maintain these species without 
incurring penalties for doing so.
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 • Might (2) provide largely the same funding.
 • Might (3) make incentives more effective.
 • Might (4), relative to the alternatives, increase 
conservation by landowners.17

 • Would (5) allow outreach to landowners in good faith.
 • And in sum, might (6) create a net benefit for these 
species.
 But an important caveat... 
 These conclusions might not apply in other contexts, 
such as for public lands, wetlands, or aquatic species.18

 For example, a large corporation agreed to pay a 
$6 mil mitigation fee for oak woodlands under CA law, 
in 2005.19 On the other hand, it’s unclear to me how 
much those woodlands depend on active management, 
and whether the overall strategy will help or harm that 
habitat and associated species. 

Discussion: Implications for helping species
 So what does all this imply for saving these species? 
I suggest the challenges here might present 
opportunities to help these species through further 
innovation in regulatory policy. 
 In particular, I suggest first that we might help these 
species by clarifying what we’re trying to do. Is the primary 
goal to save these species or to save open space?

 Second, I suggest we might consider relevant factors 
more fully and realistically, especially including social 
factors affecting these species, but also ecological factors.
 Third, I suggest thinking outside the box, to consider 
a wider range of regulatory strategies.20

 When I took these issues to graduate school, to try 
to understand and articulate them, I found that scholars 
have widely recognized that we’re undergoing a historic 
collision between the conservation movement and the 
reality of nonequilibrium ecosystem dynamics.21

 Responsive innovation to date has already introduced 
HCPs, SHAs, CCAAs.22 Why stop there, if our primary 
goal is to save species?
 For reference, here are the works I’ve cited today [cf. 
slides 10–12]. 
 In closing, I thank you again for being here. I also 
offer special thanks to OWEB, for data on funding, 
and to the University of Oregon, for in-kind support to 
undertake this research.
 My views are of course my own, as are any errors.
 And by the way, for additional information about 
the things I’ve talked about here, I welcome you to visit 
my thesis. It’s freely downloadable from the U of O [at 
<http://hdl.handle.net/1794/13343>].
 Last but not least, I welcome your questions.
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Footnotes
1.  E.g., restrictions or liability for fees tend to reduce 

the market value of land, even for landowners who 
seek to conserve species.  

2.  I (2013) review these policies, including their exception 
programs and historical origins, at 46–58, and I review 
consequent risk to maintenance-dependent species 
in ch. 2.

3.  E.g., Mann and Plummer 1995; Innes 2000; Zimmerer 
2000; Ruhl, Kraft, and Lant 2007; cf. Leopold 1933. 
I (2013) review these works at 94–95 and 114n141. 

4.  E.g., the Benton County HCP, for seven upland 
prairie species; the Wisconsin Department of Natural 
Resources HCP for Karner blue butterfly; and USFWS 
special rules for streaked-horned lark, under ESA 
§4(d). I (2013) review these programs at 119–120.

5.  Cf. discussion below. Also cf. Novick 2013, ch. 3.
6.  Also cf. Novick 2013, 28n35.  
7.  Mitigation funding is limited in part by agency 

resources to generate and administer agreements 
(cf. Bean 2017a, 9). Also cf. slide 6 here.  

8.  For evidence that regulatory disincentives decrease 
conservation by private landowners, cf. Novick 
2013, ch. 2. 

9.  Benton County 2010. I participated in the development 
of this HCP, through public comment. 

10.  E.g., cf. Benton County 2009.  
11.  Benton County 2010, 144f.  
12.  OWEB 2017.  
13.  OWEB 2018.  
14.  Estimated (Benton County 2006); $574,583 from 

USFWS; rest from Benton County, mostly in kind.  
15.  BPA 2016; excludes power purchases to offset 

decreased flows. 
16.  USFWS 2010, 13. 
17.  See note 8.
18.  I (2013) discuss these delimitations at 8–10.
19.  Probst 2005.  
20.  E.g., Bean (2017b) has suggested greater use of ESA 

§4(d) rules.
21.  E.g., Tarlock 1994; Zimmerer 2000. For more 

complete discussion, cf. Novick 2013, 15n17.
22.  Novick 2013, 49–57. Also cf. 94–97 and 114n141.
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